described it as a 'national asset'. 4 For various policy reasons, in recent years, open government data (OGD) has become a popular governmental practice and an international movement associated with free access to government data by everyone. 5 'Open government' has therefore acquired a new meaning empowered by digital technologies and data science. 6 It is estimated that more than 250 national or local governments from around 50 developed and developing countries have launched OGD initiatives. 7 Data.gov, established by the United States Federal Government, and Data. gov.uk, launched by the British Government, are both notable examples of data portals through which governments make their data available to the public. 8 In the Greater China region, Taiwan led the wave by promoting OGD as a national policy in 2012. China's Premier Le Keqiang made a public statement in 2015 supporting OGD, whereas Hong Kong built its first OGD portal in 2016. These developments are discussed in more detail later in the chapter.
In July 2013, G8 leaders signed the G8 Open Data Charter, which outlined five fundamental open data principles. 9 Two years earlier, the international OGD movement led to the establishment of the Open Government Partnership (OGP), 'a multilateral initiative that aims to secure concrete commitments from governments to promote transparency, empower citizens, fight corruption, and harness new technologies to strengthen governance'. 10 The OGP was initiated by eight national governments (Brazil, Indonesia, Mexico, Norway, the Philippines, South Africa, the United Kingdom and the United States) 11 with the proclamation of the Open Government Declaration on 20 September 2011.
12 Sixty-seven additional national governments have joined the OGP since its incorporation. 13 In total, 75 governments altogether have made more than 2,500 commitments to implement open data policies. 14 International organisations, such as the World Bank, have also actively advocated for and implemented open data policies. 15 Businesses are also embracing the OGD trend as reflected in new strategies, applications, products and services. For example, Microsoft introduced the 'Open Government Data Initiative' to promote the company's Window Azure online platform as a tool for OGD. 16 Government data has become an increasingly important strategic source for entrepreneurship, innovation and economic growth. 17 Businesses may aggregate, repack and redistribute the data, develop new applications and platforms, combine the data with other information or explore novel ways to add value to government data. Enterprises can make use of such data to provide services relating to travel, business planning, medical decisions and so on. 18 The commercial value of this volume of government data is increasingly apparent in the 'Big Data' technology environment, where enormous amounts of datasets are analysed digitally to discover patterns 10 'About OGP: What is the Open Government Partnership?' Open Government Partnership [OGP] www.opengovpartnership.org. 11 'Open Government Declaration' OGP, above n 10. 12 OGP, above n 10. 13 OGP, above n 10. 14 OGP, above n 10. 15 This chapter focuses on legal issues associated with OGD licences in the Greater China region -namely, Hong Kong, Mainland China and Taiwan. Different government agencies with different policy goals have set different legal terms under which they will release their data. These terms reflect policy considerations that differ from those contemplated in business transactions or shared in typical commons scenarios, such as free or open source software communities. 30 They also concern some fundamental IP issues that are not covered by, or analysed in depth in, the current literature.
The aim of this chapter is to provide a comprehensive legal analysis of open data licences or terms in Hong Kong, mainland China and Taiwan. This study argues that the choice and design of an open data licence forms an important element of a government's information policy. Part 2 introduces the concept and characteristics of OGD, which emphasises citizens' easy and timely access to government data. The features associated with OGD have begun to form an increasingly universal principle adhered to around the world. Part 3 identifies the primary policy goals of OGD, which include the enhancement of governmental transparency, accountability, public participation, the improvement of democracy and public service quality and the advancement of innovation and economic development. These policy goals should be the deciding factors in the design and choice of licence. Part 4 explores the licences and terms design for OGD in Hong Kong, mainland China and Taiwan. Part 5 examines the major legal issues pertaining to the licensing of OGD in the three jurisdictions mentioned above. Part 6 concludes the findings of this chapter. 37 According to OKI's definition, there should be no discrimination in regard to different uses of government data. 38 Therefore, '"non-commercial" restrictions that would prevent "commercial" use, or restrictions of use for certain purposes (e.g., only in education), are not allowed'. 39 Finally, the Sunlight Foundation has published its Open Data Policy Guidelines to illustrate OGD best practices. 40 The International Open Data Charter, a collaboration between governments based on the G8 Open Data Charter, identifies six principles of open data: open by default; timely and comprehensive; accessible and usable; comparable and interoperable; for improved governance and citizen engagement; and for inclusive development and innovation. 41 In sum, most open data advocates concur on the principles of timeliness, comprehensiveness and that the data must be openly accessible. 
Open by Default
Many believe that it is a general principle that government data should be openly and freely available online, whereas the non-disclosure of government data should be an exception. A government's proactive disclosure of data is essential to its transparency and democratic governance. 43 In other words, governments should open their data by default unless there is a compelling reason, such as national security or privacy protection, to keep the data confidential. 44 [a]ll public data sets must be considered open unless they contain information designated as sensitive, private, or confidential as defined by the Citywide Data Classification Policy or information that is exempt pursuant to the Public Officers' Law, or any other provision of a federal or state law, rule or regulation or local law.
Open Format
Government data should be made available in formats that are suitable for all types of use. 48 The data should be in formats that are machinereadable, downloadable, usable and distributable. 49 Open data policies … which promote the circulation of information not only for economic operators but also for the public, can play an important role in kick-starting the development of new services based on novel ways to combine and make use of such information, stimulate economic growth and promote social engagement.
OGD policies are tasked with changing the way people run governments and do business via freely available government data.
60 Therefore, the aim of some OGD policies is to build an ecosystem with multiple functions. Identifying policy goals for OGD and setting priorities are also critically important for the design of data governance and relevant legal structures, including licences. In Part 3, I briefly analyse the policy goals underlying OGD. 
Transparency and Accountability
OGD promotes the transparency of government and the policymaking process, which underpins accountability and democracy. 61 Transparency involves the disclosure of actions taken by the public sector. 62 Government data can definitely shed light on government activities. Some government data, such as that pertaining to public spending, distribution of revenue and subsidy, is critically important for government accountability. 63 Therefore, by enabling the monitoring of government activities, open data can help reduce corruption. 64 The former Obama Administration identified its open data policy goal as increasing transparency, participation and collaboration, 65 which will eventually advance the quality and efficiency of the services provided by the government. 66 Likewise, the French Government's OGD policy aims to promote government accountability and make good use of the 'collective intelligence of its citizens'. 67 The Australian Government similarly acknowledged how public access and the reuse of government information could enhance public participation and democracy. 68 The World Bank stated that open data 'encourages greater citizen participation in government affairs' and 'supports democratic societies'. 69 Therefore, OGD has been viewed as a tool to advance public scrutiny, political accountability, 70 participation and the quality of government services. Ideally, these features will combine to improve the governance of, and trust in, the public sector. 
Economic Development
OGD has been described as constituting a crucial strategy to build a 'datadriven economy'. 72 The immense volume and diversity of government data may bring great commercial value to enterprises. 73 Put more clearly, OGD is an abundant free resource that fuels a wide range of new innovative products, apps, services and business models associated with data reuse and analysis. 74 Additional value is then created 'by means of crowdsourcing, user tracking, and data analytics'. 75 Various commercial uses of government data may further encourage economic development.
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In other words, a properly designed OGD policy can unlock the value of PSI to the public sector. will help launch even more new startups. And we're making it easier for people to find the data and use it, so that entrepreneurs can build products and services we haven't even imagined yet.
The European Commission has also highlighted the potential for significant economic gains to come from OGD. 79 Similarly, both the United Kingdom 80 and Australian 81 governments have stated that OGD could greatly benefit the economy. A number of studies have estimated that the economic value brought by OGD in some countries will exceed hundreds of millions, or even trillions, of dollars. 82 For example, the McKinsey Global Institute estimated that open data could unlock an economic value of US$3-5 trillion a year across seven sectors in the United States. 83 In summary, OGD can form an important part of a government's economic policy when it comes to fostering innovation and economic development.
Standardised OGD Licences in the Greater China Region
Some OGD advocates believe that true open data should be free from licence restrictions; 84 others claim that without specific open licences, it is too costly for users to search and negotiate with data publishers. 85 For those who believe licences are necessary for OGD, the consensus is that the licences, or terms and conditions, should facilitate optimal access to the underlying data. 86 Government agencies may choose click-79 Zuiderwijk and Janssen, above n 5, at 17. 80 See Gurin, above n 5, at 9; National Archives, above n 2, at 6; Janssen, above n 2, at 451. 88 The primary advantages of using standardised licences are saving costs associated with creating a bespoke licence, achieving order and efficiency, and achieving interoperability between licences. 89 The use of standardised licences does not necessarily equate to harmonised copyright laws. Standardised licences aim to help copyright owners, including governments, license their content easily and efficiently, whereas international harmonisation proposals, such as the Asian Pacific Copyright Code proposed by Adrian Sterling and the Asian Pacific Copyright Association, aim to implement copyright systems in different jurisdictions and, eventually, create a mutually applicable dispute resolution system. 90 In this section, I introduce the licences or terms of use adopted in Hong Kong, Mainland China and Taiwan and analyse their similarities and dissimilarities.
Hong Kong
In 2014, the former Financial Secretary of Hong Kong, John Chunwah Tsang, announced the Government's plan to make Hong Kong a smart city. 91 Among others, an important initiative was to make all government information available online. 92 Consequently, the Office of the Government Chief Information Officer (OGCIO) has overhauled its open data portal to facilitate a wide range of value-added data reuse.
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The revamped portal, data.gov.hk, came into existence in March 2015 and covers 18 dataset categories. 94 It is estimated that there are more than (1) what a user can and cannot do and (2) the government's disclaimer regarding any liability arising from the use of the subject data.
97 Users 'are allowed to browse, download, distribute, reproduce, hyperlink to, and print in their original format the Data for both commercial and non-commercial purposes on a free-ofcharge basis'. 98 Users should 'reproduce and distribute the Data accurately, fairly and sufficiently'. 99 Moreover, users should not only attribute the source from the government, but also acknowledge the government's IP ownership over the data. 100 Article 9 defines the 'commercial purpose' of art 8. 101 These two provisions, especially art 8, play a crucial role in regulating the legal relations between the Hong Kong Government and data users.
Mainland China
China's Premier Li Keqiang stated in March 2015 that government data should be public wherever possible 'unless it is relevant to national security and privacy'.
102 Shanghai and Beijing were the first cities to begin OGD policies in mainland China. 103 The National Bureau of Statistics was the first central government agency that released OGD, 104 In the City of Beijing's and Qingdao's Disclaimers, users are granted the right to use the OGD for free, 116 but Beijing does not allow users to transfer the data to any third party. 117 Qingdao's Disclaimer similarly provides for free use of the data but reserves the right to charge users in the future. 118 Qingdao's 'License Agreement of Qingdao City's Open Data Portal' provides that users are licensed to 'download, reproduce, and distribute' the data and initiate commercial or non-commercial development, based on the data released by the portal. 119 However, Qingdao's License Agreement prohibits users from charging any third party for the data obtained from the portal.
Like many other OGD licences, Beijing's Disclaimer requires users to attribute the portal as the source. 121 It also includes a disclaimer indicating that the government is not responsible for the integrity, accuracy or whether the underlying data is up to date.
122 Similar disclaimers can also be found in Qingdao's Disclaimer 123 and Zhejiang's 'Statement of the Website'. 124 Beijing's Disclaimer further stipulates that the application developed by users should be approved by the government and that the government has the power to delete or block the application afterwards if the application is found to violate the law. 125 Zhejiang has made it clear in its 'Statement of the Website' that the government owns copyright in the text, picture, audio, software and other forms of data from its portal. 126 The Statement provides that users are required to obtain a licence from the government for the use of data. 127 However, there is no standardised licence agreement on the website.
Taiwan
The Taiwan Government released a Cabinet's executive resolution in November 2012 regarding OGD policy, followed by the other detailed rules, such as 'Open Government Data Operating Principle The Taiwan Government published the 'Open Government Data License, version 1.0' on 27 July 2015, for the release of OGD. 132 The licence includes seven articles, which provide the definitions of 'data providing organization', 'user' and 'open data'. 133 The licence grants users with a 'perpetual, worldwide, non-exclusive, irrevocable, royalty-free copyright licence to reproduce, distribute, publicly transmit, publicly broadcast, publicly recite, publicly present, publicly perform, compile, adapt to the Open Data provided for any purpose'. 134 Like many OGD licences, the licence requires users to attribute the data source 135 and provides a disclaimer for government agencies that release data. 136 In May 2016, the licence was approved by the Open Definition Advisory Council in the OKI as conforming to its open definition and was included in its conformant licence list. 137 
Legal Analysis of the OGD Licences
The enforceability of a public (open source) licence was recognised by the United States courts in Jacobsen v Katzer, in which the United States Federal Circuit acknowledged the value that open source projects bring to society and reaffirmed the copyright holders' freedom to license their copyright on their own terms. 138 The open licences or terms of use associated with OGD, introduced in the previous section, share a number of similarities, though differ in many ways. An attribution requirement and a governmental disclaimer are quite common. In this section, a number of important issues arising from the design of a licence, or its terms and conditions, will be analysed.
Charges
'Free of charge' is a principle that is normally found in OGD policies. Organization grants User a perpetual, worldwide, non-exclusive, irrevocable, royalty-free copyright license'. 139 All the licences or terms associated with OGD in the Greater China regions, introduced in the previous section, likewise state that the data is provided free from any royalty. Therefore, users or licensees do not need to pay for the licensed materials.
Nonetheless, as mentioned previously, in its Disclaimer, the City of Qingdao reserves the right to charge users in the future.
140 From a comparative perspective, the United Kingdom's Charged Licence charges users to use government data. A reasonable explanation for such a difference is that the United Kingdom Government designed the Charged Licence and the government has certain practical considerations to reflect on, including the cost of implementing open data policies. It should also be noted that the United Kingdom Government has deliberately placed two restrictions on the adoption of the Charged Licence: (1) this licence is an exception; and (2) charges should be limited to the costs arising from 'the re-use of information'. 141 This exception, though not yet implemented, is probably designed to retain more financial flexibilities for public agencies with regard to some unique types of data.
Charging a reasonable fee for the use of government data is also permitted in the EU PSI Directive. 142 According to the Directive, the fee must be limited to 'the marginal costs incurred for their reproduction, provision and dissemination' and the charges 'shall not exceed the cost of collection, production, reproduction and dissemination, together with a reasonable return on investment'. 143 Although both the Charged Licence and the EU PSI Directive allow charging for the use of government data, the EU PSI Directive conflicts with the public interest concerns of OGD policy. The Directive permits using open data as a tool to collect 'a reasonable return on investment' in addition to 'the cost of collection, production, reproduction and dissemination'. 144 tool to benefit the government. 146 Therefore, the charges provision in the PSI Directive is obviously not the best practice for OGD policy. For the same token, the reservation provision, with regard to charges in Qingdao's Disclaimer, may create unnecessary uncertainties for OGD users.
Restriction of Data Use
In order to maximise the use of government data, a substantial segment of the open data community suggests that licensing terms should be the least restrictive or subject to minimal constraints. 147 Nevertheless, 'minimal constraint' does not mean no constraints at all.
148 Accordingly, what constitutes 'minimal constraint' becomes an issue when the policy goal is to maximise the use of government data. Attribution is the most common restriction in public licences, and is discussed in section 5.5 below. Since fostering innovation, new business models and economic development are some of the primary policy goals of OGD, restrictions other than attribution also need to be scrutinised.
Based on the study of licences and other terms applying to users of OGD in the Greater China region, those in Mainland China tend to be more restrictive than those in Hong Kong and Taiwan. For example, Beijing's Disclaimer prohibits users from transferring the data to third parties. 149 However, many new applications associated with OGD involve the transfer of government data. Qingdao's License agreement prohibits users from charging any third party for the data obtained from the portal.
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It is unclear from Qingdao's License agreement if users can charge for providing third parties with the raw subject data, which has been extended or improved with other value-added services or information.
Beijing's Disclaimer goes further: providing that the applications developed by users are subject to government approval, following that the government has the power to delete or block the applications. political reality of the region, which tends towards government control of information and market activities. All these restrictions may discourage new business models and value-added service built upon OGD.
In summary, a government's choice of open licensing terms is quite different from that of the private sector. Businesses or communities usually link the choice over terms to contributors' incentives to contribute, costs to provide this incentive and the sustainability of the commons' projects. 152 However, such considerations may not exist in the context of government data that is continuously generated as an outcome of governmental functions. In other words, a government's selection of open data licences tends to reflect its policy goals, which are typically not the same as those addressed in private business or commons settings.
Licence Compatibility
Compared to the OGD terms released in other jurisdictions in the Greater China Region, Taiwan's Open Government Data License is uniquely devised with a compatibility provision. This provision serves to facilitate the compatibility between different versions of the licence and between the licence and Creative Commons Attribution License 4.0 International.
153 From a comparative perspective, such compatibility provisions are quite common in OGD licences outside of the Greater China Region. 154 Compatibility, or interoperability, between licences means users can legally combine works that are subject to different public licences. 155 Licence compatibility is especially important in scientific fields, such as environmental protection and climate change, where users have an urgent need to use data from sources with different licences. 156 Because public licences and declarations aim to facilitate greater distribution and reuse of the subject materials, such public licences inevitably include a compatibility provision so that users can legally combine content licensed under different licences.
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Government Data in the Public Domain
Some scholars and policymakers assert that, from a policy perspective, the works created by state employees should be in the public domain and not protected by IP at all. 158 For example, the Dutch Council of State opined in 2009 that the City of Amsterdam could not legally impose any restriction on a company's use of the City's database because it was built with tax money. 159 In other words, the City's government did not own the database. In countries like the United States, there are statutory public domain rules that prohibit the federal government from copyrighting works it produces; however, governments may still own copyrights assigned by others. 160 Even if a government can own copyright, the originality standard may prevent it from claiming copyright over a government database. 161 Originality is the standard for copyright protection internationally, 162 and in the Greater China region as well. 163 Courts in Mainland China 157 See 'Open Government Licence for Public Sector Information' National Archives www.national archives.gov.uk. 158 Okediji, above n 86, at 338-339; Gurin, above n 5, at 9 ('governments should make the data they collect available to taxpayers who've paid to collect it'); Marcowitz-Bitton, above n 3, at 415 (introducing the argument that government works 'should be accessible to all, uninhibited' by the argument that taxpayers shall have free access to government-generated data). 159 Janssen, above n 2, at 451. 160 17 USC § 105 ('[c]opyright … is not available for any work of the United States Government'); see also Marcowitz-Bitton, above n 3, at 420 (explaining that '[t]he reason behind 17 U.S.C. § 105 is to ensure that government information remains in the public domain in order to best serve the public interest'); Okediji, above n 86, 343-345 (explaining the evolution of public domain rule on government works in the United States). and Taiwan have ruled that originality requires independent creation and a minimum degree of creativity. 164 In Hong Kong, originality requires authors to show the exercise of skill and judgment. 165 Consequently, facts, or information automatically generated by a machine or algorithm, cannot be protected by copyright because they lack originality.
166 Database creators gain copyright protection of compilations and databases only if the selection, coordination or arrangement of the contents is sufficiently original. 167 However, this is not the case for some government databases, which include statistics, census data, fiscal data, budget information, parliamentary records, election records, property registration, facts about school locations and performance, other factual information, or that are created automatically and mechanically by machine. 168 In other words, government databases often lack originality and therefore cannot be protected by copyright. 169 This may explain why government agencies in Mainland China do not typically provide a licence agreement or terms for the use of copyright works. If the database is not copyrightable, from a copyright perspective there is no need to design such a licence or appropriate terms. Instead, the courts will likely treat any terms of use relating to access and use of such a database as contractual. 168 See Marcowitz-Bitton, above n 3, at 413 (stating that government data includes 'national statistics, budget information, parliamentary records, data about the location of schools and their performance, information about crimes, election records, financial data, and more') and 415; Okediji, above n 86, at 334; Tauberer, above n 2, at 115 ('government data normally represents facts about the real world (who voted on what, environmental conditions, financial holdings)'); Borgesius, Gray and van Eechoud, above n 18, at 2094 (noting that government data includes statistics, land registries, business registers, or earth observation data); Lee, above n 5, at 54-56 (noting that common highvalue datasets are those of company register, insolvency and bankruptcy record, government contract, various statistics, and so on); Ubaldi, above n 2, at 6 and 23 (noting that government data consists of business information, registers, geographic information, meteorological information, social data on statistics and transport information). 169 See Marcowitz-Bitton, above n 3, at 415; Scassa, above n 5, at 1785; Paul Miller, Rob Styles and Tom Heath 'Open Data Commons, A License for Open Data' (22 April 2008) CEUR Workshop Proceedings ceur-ws.org (similarly holding that data, datasets and databases are mostly not copyrightable creative works); Scassa, above n 5, at 1776 (stating that it is difficult to identify authorship in government data). 170 Jacobsen v Katzer, above n 138. Note: this was a decision of the United States Supreme Court.
In sum, government databases are not protected by copyright unless they meet the originality standard in copyright law. Although some government databases may attain the relevant threshold of original expression in their jurisdiction and, thus, qualify for copyright protection, most government databases do not, such as mundane collections of statistics, factual information or information automatically produced by machine or algorithm. Governments in EU countries can obtain sui generis protection for their databases if they made a substantial investment into the creation of the databases. 171 However, this sui generis right is not available in the Greater China jurisdictions. The use of copyright-dependent terms and statements logically imply that the relevant terms of use do not apply to databases that are not protected by copyright. Nonetheless, a significant number of databases in those OGD portals are automatically and mechanically created, and, therefore, not copyrightable. Consequently, the legal (or, more specifically, copyrightdependent) arrangements around the access and use of databases may not be consistent with the legal status of the databases. I now consider the situation in regard to governments that apply public licences to databases that are not protected by copyright or database rights. What is the legal effect of such licences? It is possible that governments do not conduct due diligence regarding the legal status of the subject data and databases. Based on the author's personal experiences of providing OGD consultation to the public sectors in the Greater China region, this is most likely because of government mentality regarding control over data and databases. Government officials may hesitate to recognise the public domain nature of the sorts of databases over which they are accustomed to exerting their full control. They may not understand that although the government is in charge of database governance, the government cannot legally claim database ownership (in terms of copyright). Nevertheless, they may claim ownership of the physical copy of the database or control access and use through their possession of the database.
From a legal perspective, it is worth exploring the effects of these licences and terms of use if the underlying database is in the public domain. There are two possible approaches to this question, both of which are based on an implication of the Jacobsen v Katzer ruling suggesting that contract law applies to public licences. 177 The first interpretation is that the contract may be void, or partly void, as an illegal contract, given that the subject matter database in the contract is not owned by the licensor and is in the public domain. The database should thus be free to everyone. 178 If the underlying database is not protected under applicable law, a licence is unnecessary.
179 Indeed, asserting copyright over public domain materials may at worst be defined as 'copyfraud': an activity that may stifle creativity and free speech. 180 The second possible solution is to recognise the validity of the agreement and treat it as a binding contract between the database holder and the user. Expressed differently, even if there are no underlying IP rights to support a copyright licence, 181 the agreement itself is still a contract that can legally oblige database users to fulfil attribution or other duties. 182 This contract theory has, however, been criticised as imposing unnecessary restrictions on public domain resources.
183
Even if the open licence agreement is valid and enforceable between the licensor and licensee, whether the database is protected by copyright makes an important difference when the licensor attempts to enforce their legal right against a third party. Given the transparent nature of OGD policy, it is quite possible that third parties have not obtained the database directly from the government, but from elsewhere. These third parties may argue that they are not parties to public licences or term of use and thus are not bound by the licence agreement. While contractual or licensing rights and obligations are in personam and, thus, restricted to the specific parties to the contract or licence, property rights are in rem and good against third parties. The risk of third party use of government data in the public licence sphere is higher than that of third party use in a proprietary licensing scenario, as, with the latter, the number of licensees is limited and the licensor may adopt various contractual or technical measures to control the flow of licensed materials. By contrast, those adopting public licences usually have much less understanding and control regarding the flow of licensed materials. Traditionally, even though copyright owners cannot sue the third parties for breach of the licence agreement, they can still claim copyright infringement against them. 184 Nevertheless, if the subject database is in the public domain, the database originators will not have any grounds to sue the third party who does not comply with the licence agreement. Instead, the originator might be able to sue the licensee.
Attribution
Almost all OGD licences or terms in the Greater China region contain an attribution requirement. This practice would involve a fundamental inquiry into the relationship between copyright and attribution. Normally, a right of attribution is a moral right. 185 Authors may not retain ownership of their copyright but they can require users or licensees to attribute credit to them. By claiming the original copyright ownership over databases, governments justify using public licences to entail users giving credit on the basis of moral rights, although, technically, a government cannot be an author and, thus, cannot have moral rights. Governments may be owners of copyright, but only individuals can be authors with moral rights. Therefore, in this context, attribution is a contractual requirement.
Since OGD policies normally promote access to, and reuse of, data for free or at nominal costs, 186 every restriction in the licensing terms that increases users' costs needs to be justified. Therefore, it is worth exploring why attribution is necessary in open data licences. Some researchers argue that the attribution requirement is a government's instrument to control speech because every restriction on the use of data is a form of censorship. 187 This argument is flawed in at least three ways: first, free speech as a constitutional right is still subject to some limitations; 188 second, there is no empirical evidence or theoretical support indicating that the attribution requirement in OGD licences generates a chilling effect or any barriers to freedom of speech; and third, it is not articulated why governments would intend to restrict speech via the attribution requirement. We can hardly imagine how a government would be able to use the attribution requirement to silence others from voicing opinions with which it disagrees. Some other scholars have suggested that attribution can guarantee the accuracy and reliability of the data provided by governments. 189 However, such an argument may not be validated if we read through government data licences. It is quite costly to maintain the accuracy and precision of data. 190 Poor quality has been a problem for government data; 191 consequently, making it openly available highlights its incompleteness and inaccuracy. Most open data licences include a liability disclaimer refusing to take responsibility for the data's accuracy, correctness or completeness. The data or database is licensed by the licensor 'as is' and without any warranty of data quality. The disclaimer provision in traditional public licence agreements is typically subject to IP infringement claimed by third parties, 192 but, in open data agreements, the disclaimer provision also excludes any legal liability associated with data error. 193 If the attribution terms in open data licences are intended to ensure data quality, then the disclaimer provisions become unnecessary in the licence agreement.
The right to be identified, or right of attribution or paternity, is the most important category of moral rights. 194 Leaving aside the fact that governments cannot have moral rights, it is worth examining a government's attitude toward appropriate attribution from the perspective of moral rights theory. It should be noted that a government's generation of data differs from that of individuals or enterprises making creative works. Most government data and databases are produced as a by-product of a government's daily functions.
195 Therefore, although correct attribution can provide non-pecuniary rewards or incentives to authors of creative works, 196 the same cannot be justified in the context of government data. In addition, attribution rights have traditionally represented an artist's personal connection to his or her creative works. 197 This personal link hardly exists in the generation of government database. More importantly, as noted above, moral rights are personal rights, which pertain only to authors. Businesses, governments and other organisations, therefore, cannot claim moral rights.
Nonetheless, governments occasionally gain political advantages from the attribution requirement because it helps to craft a public impression that they have released some valuable data to society. In this sense, governments, just like authors of creative works, benefit from situations where the relationship between the makers and their works is visible.
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Greg Lastowka correctly indicated that attribution helps creators gain advantages in the reputation market. 199 The same reasoning can be applied to governments' open data licences in which the attribution requirement may help them earn a positive public reputation.
Another argument in favour of attribution is the 'public interest theory', which states that the public can benefit from the disclosure of attribution.
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This theory is more suited to OGD policy. As the primary goal of OGD is to promote transparency, accountability and economic development, the public has a stake in knowing whether the data is provided by the government and which government agency provided which data, dataset or database. The disclosure of this information can better enable citizens to assess the performance of government agencies and whether, and to what extent, the data release can help economic development.
Conclusion
Open data may contribute to the achievement of a wide range of social, economic and political goals. Nevertheless, it also involves a variety of legal issues. The choice (or design) of a licence, or the terms of use for OGD is not only a legal issue but also a policy issue. Based on an analysis of the legal environment for OGD in the Greater China region, this study argues that a government's decisions regarding open data licences reveal the priorities of its policy goals, which may be associated with transparency, accountability, collaboration, economic growth or political control. If the primary policy goal is to promote innovation and economic development, the terms or licences of OGD should be the least restrictive. Based on this line of reasoning, the provision in Beijing's Disclaimer regarding government's control of applications developed by users implies that control of information is a higher priority than innovation and economic development on the government's agenda.
As a significant number of government databases in the Greater China region do not meet the originality requirement and thus are not copyrightable, these licences may not prove effective in many OGD scenarios. In Greater China jurisdictions, where there is no sui generis database right, these licences may not be legally effective for noncopyrightable data and databases.
Moreover, attribution is the most common, and occasionally the only, requirement in OGD licences. The existence of this design in open data licences cannot be explained by traditional copyright theories because the data can hardly present a government's personality and governments do not need user attribution as an incentive to generate data. Nonetheless, these provisions can be understood by applying the public interest theory of moral right, suggesting that the public can benefit from the disclosure of attribution. As the primary goal of OGD is to promote transparency, accountability and economic development, the public has a vested interest in knowing whether the government provides the data and which government agency has produced it.
Through a study of OGD licences in the Greater China region, this chapter not only illustrates different phases of OGD development but also analyses potential and unsettled copyright issues therein, such as moral rights and the legality of licences associated with uncopyrightable materials. The dynamic OGD experiences from three main jurisdictions in the Greater China region, namely mainland China, Hong Kong and Taiwan, are, therefore, valuable for others that aim to implement OGD policies for various policy goals.
